BERTRAND PAR S & SONS
V.
BUREAU Gr LAND MANNACHEMVENT
| BLA 96- 246 Deci ded August 27, 1999

Appeal froma decision of Admnistrative Law Judge Janes H Heffernan
uphol di ng Bureau of Land Managenent deci sions i npl enenting a third-year
phased-in reduction in active grazing preference and denyi ng requests for
increases in active use on the Mdicine Butte Al ot nent.

Afirned.

1 Gazing and Gazing Lands--Gazing Permits and
Li censes: Adj udi cation--Gazing Permts and
Li censes: Appeal s

Were hol ders of grazing permts failed to tinely
appeal 1992 Fnal Miltiple Wse Decision, they were
barred fromchal lenging the validity of the

adj ustnent prescribed therein to the extent that
the adj ust nents were based on studi es and
nonitoring data in existence at the tine the 1992
Deci si on was i ssued.

2. ntracts: Gonstruction and (perati on--Gazi ng and
G azing Lands--Gazing Permits and Li censes:
Adj udi cation--Gazing Permits and Li censes:
CGancel | ation or Reduction

Reliance upon the oral infornation, advice or

opi nion of any Federal officer or enpl oyee wll not
bind the Lhited Sates to vary the terns of a
witten grazing permt to conformto the
representati ons all egedy nade by such officer or
enpl oyee, absent proof of extreng circunstances
whi ch woul d vitiate the permt.

APPEARAINES W A an Schroeder, Esq., Boise, lIdaho, for appellants; John
R Payne, Esqg., Assistant Regional Solicitor, Gfice of the Regi onal
Slicitor, US Departnent of the Interior, Sacranento, Glifornia, for the
Bureau of Land Mnagenent .
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(AN ON By ADM N STRATI VE JUDE THRY

Bertrand Paris & Sons (appel |l ants) hol d grazing permts to graze both
sheep and cattle on public lands |l ocated in the Medicine Butte Al ot nent
wthin the Bureau of Land Minagenent’ s (BLMs) Nevada Egan Resource Area
Appel | ants chal | enge two BLMdeci sions dated April 22, 1994, and April 25,
1995, denying their requests to substantially increase the nunier of
livestock that they were previously permtted to graze. Additionally,
appel lants chal l enge BLMs February 3, 1992, Fnal Miltipl e Use Deci sion
(1992 Decision), establishing the |ivestock carrying capacity for the
Mdicine Butte Al ot nent .

The 1992 [ecision, issued in accordance wth the Resource Managenent
A an/ BEnwvironnental 1npact Satenent and Record of Decision for the Egan
Resource Area, inplenented several stocking-level reductions for the
Mdicine Butte Alotnent. (Exhibit (Ex.) R3.) The 1992 Deci si on changed
appel lants’ previously permtted |ivestock active use from15, 174 ani nal
unit nonths (AUMs) to 7,232 AMs. (Tr. 29; Ex. R3 at 3-4.) These AMs
vwere distributed by use area wthinthe allotnent. (Ex. R3 at 3-4.) The
rational e given for reducing |ivestock AMs was that nonitoring studies
indicated that there was over-utilization in areas used by |ivestock and
that a reduction was necessary to neet the Land Wse H an and Rangel and
ProgramSummary objectives. (Ex. R3 at 5.) Mre specificaly, BM
concl uded that anal ysis of nonitoring data reveal ed that 6 of the 14 Land
ke A an objectives for the allotnent were not being net due to existing
grazing use by livestock and wld horses. Id. at 3. Mnitoring studies,
B.Mstated, indicated "over-utilization on native range, wnterflat
bottons, and crested wheat grass seedi ngs used by |ivestock and wld
horses.” 1d. a 5 In accordance wth the provisions of 3 CFER 8§
4110.3-3, this reduction was i npl enented over a 5 year period, wth one-
third of the reduction taken in each of the first, third, and fifth years.
(Ex. R3 at 4; Tr. 29.) The 1992 Decision was not placed in full force and
effect, thereby affording appell ants a pl anning w ndow w thin which to plan
for, and inpl enent the referenced changes.

The 1992 [ecision al so set the Appropriate Minagenent Level (AM) for
the allotnent for wld and free roaming horses at 956 AMs (80 horses).
(Ex. R3 at 7.) The 1992 Decision required the renoval of "excess wld
horses” (horse nunbers above the AM) fromthe allotnent. (Ex. R3 at 8.)
Appel lants did not file atinely appeal of the 1992 Decision. (Tr. 29.)

The first year reduction in active preference under the 1992 Deci sion
didnot require appellants to reduce licensed use. (Tr. 335-36.) The 1992
Deci sion determned that the al |l onabl e |ivestock use in the third year, the
1994- 95 grazing year, would be a total of 9,906 AMs for both cattle and
sheep (4,458 AMs for cattle and 5,448 AMs for sheep). (Ex. R3 at 4.)
This figure was above appel lants' average |icensed use between 1987 and
1990 of 8,453 AMs. (Tr. 331-33.) Rather than accepting the third-year
reduction in active preference, appellants on Mrch 9, 1994, applied for
12,583 AMs of active preference of confined cattle and sheep use. (Ex.
E)
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The Egan Resource Area Manager denied appel lants' application on
Aoril 22, 1994 (Ex. B), because (1) the application requested hi gher
stocking level s than those set out inthe 1992 Decision (Tr. 488, Ex. B at
2), and (2) the 1994 Reeval uation supported the third-year reduction in
active preference rather than an increase in active preference. (Ex. R4;
Tr. 482-88.)

Appel | ants submtted, and the Area Manager, again, on April 25, 1995,
denied, for the sane reasons, a simlar application for the 1995 grazi ng
season. See . G

A hearing on appel lants' appeal of BLMs 1992, 1994, and 1995
deci si ons was hel d before Admnistrative Law Judge Janes H Heffernan in
Hy, Nevada, between Novenber 11 and 14, 1995. (h February 22, 1996, Judge
Hef fernan i ssued a decision affirmng the BLMdeci sions. Therein, he
concl uded that: (1) because Paris did not appeal the 1992 Decision, that
deci sion was not subject toreviewin this proceeding, (2) BLMdid not
enter into any verbal or other agreenent wth appel | ants concerni ng
inpl enentation of the 1992 Decision; and, in particular, there was no
agreenent that BLMwoul d take certain action if appellants did not appeal
the 1992 Decision (Tr. 33-35); (3) appellants in 1994 and 1995 applied for
I'i vest ock grazi ng i ncreases whi ch exceeded the pertinent |evel s prescribed
inthe 1992 Decision (Exs. Eand F); (4) B.Mproperly deni ed t hose
i ncreases because they requested higher grazing | evel s than those
prescribed in the 1992 Deci sion and because nonitoring data gat hered
subsequent to the 1992 Decision did not support the requested i vest ock
increases (Ex. R4); (5 wld horses were renoved fromthe allotnent in a
tinely gather in 1993 and 1994 (Tr. 453-55) and were renoved as quickly as
available funding, and legal and policy constraints would all ow (Tr. 474).
(Decision at 11-12.) FomJudge Heffernan's February 22, 1996, deci sion,
this appeal ensued.

Appel | ants argue on appeal that the regulation in effect at the tine
of the 1992, 1994, and 1995 deci si ons aut hori zed appeal of decreases in
active use at the tine of the initial decision and at each decreasi ng step.
Inthis case, appellants insist they are "authorized to appeal the third
and fifth year reductions if nonitoring i ndi cates a schedul ed reduction
shoul d be nodi fied.”

Wii | e appel lants concede that this constructionis "not clear from
the plain | anguage of the regulation,” regulatory authority supporting this
construction, they insist, was originally pronulgated in 1981 in 43 CF R
§ 4110.3-2(e):

Pior toinpl enentation of each step of a phased
suspensi on, the authorized officer shall review avail abl e
infornation to determne whether the anount of suspensi on
shoul d be nodi fied (either increased or decreased). If the
aut hori zed of ficer determines that nonitoring data indicate
that the anount of a schedul ed suspensi on shoul d be nodi fied,
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a new deci sion shall be issued under Subpart 4160 of this
title. However, the new decision shall not extend a phase-in
period established in a previous decision. 46 Fed. Reg. 5789
(V1981).

The 1981 appeal regulations simlarly provided for appeal of third
and fifth-year reductions. See 3 CFE R § 4160.1-1 (1981) and 43 CF. R §
4160.3 (1981). Appellants note that in 1982 the Secretary anended 43
CFER 84110.3-2(e) by deleting the last line of that section which
provided: "if the authorized officer deternmines that nonitoring data
indicates that the anount of a schedul e suspensi on shoul d be nodified, a
new deci sion shal | be issued under 4160 of this title." They note that the
Scretary "reaffirned in the preanl e to the anendnent his intent to
require an eval uation by nonitoring to justify the additional adj ustnent”
(see 47 Fed. Reg. 41704 (Aug. 21, 1982)) as was the case in Ruskin Lines
Jr. v. BM 76 IBLA 170, 171-72 (1983).

pel | ants, while acknow edgi ng that the Secretary in 1984 anended 43
CER 8§ 4110.3-2(e) by replacing that section wth the current regul ation
found at 43 CF. R § 4110.3-3(b), enphasize that the "Secretary reaffirned
his previous intent to require eval uation of nonitoring to justify the
additional adjustnents.” Appellants urge us to focus on the conments to
the anended regul ation rather than the obvi ous del etion of paragraph (e).
The forner indicate that

section 4110.3-2 woul d be reworded to reaffirmthat nonitoring
woul d be used to coll ect adequate, reliable data prior to the
initiation of the five year adjustnent period. This recogni zes
that a one-point-in-tine survey of forage i nventory wthout

noni toring support is not considered adequate, reliable data to
serve as a basis of forage all ocation deci si ons.

Because the provisions for inpl enenting both i ncreases
and decreases in avail abl e forage over a 5-year period are
identical, those provisions presently pertaining to
i npl enentation of increases or decreases in avail abl e forage
found in (Sections) 4110.3-1 and 4110. 3-2 have been
consol idated and incorporated into a new section, 4110.3-3. 48
Fed. Reg. 21820 (My 13, 1983).

Appel | ants, whi |l e acknow edgi ng that Judge Heffernan recogni zed t hat
the regul ati ons contenpl ated appeal s of the third- and fifth-year
adj ustnents prior to February 1984, submt that he "erroneousl y concl uded,
at page 5" that this rule was "specifically del eted in the 1984 anendnents
tothe grazing regulations,” and that the rule in effect after February
1984

does not require that the third and fifth year portions of
reducti on be supported by any additional nonitoring data, nor
does it provide for subsequent appeal s of the third and fifth
year portions of such a grazing reduction in the absence of a
tinely appeal of the original decision.
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(Decision at 5.) Judge Hffernan's concl usion, appel l ants insist, was
erroneous as a natter of |aw because the | anguage of the original

regul ation, which required additional nonitoring and provi ded for appeal s
in February 1984, was not "del eted,” as concl uded, but was "reword ed]" (48
Fed. Reg. 21820 (May 13, 1983)) and "anended’ (49 Fed. Reg. 6451 (Feb. 21,
1984)). "The fact that the rule did not "delete’ the right of appeal is,”
they contend, “a conpelling legal reason for the Board to re-examne the
third- and fifth-year reductions required by the 1992 decision.” See al so
Ruskin Lines Jr. v. BM supra at 171-72. (Satenent of Reasons (SR at
69.)

B.Minsists that "to the extent [appel lants] interpret the
regul ations as requiring additional nonitoring before the third and fifth-
year portions of a five-year phased reduction nay be i npl enent ed
[appel lants] misread[] past and present regul ations.” BLMdenies that the
regulations at any tine (relevant here) required that third-year and fifth-
year reductions be justified by additional nonitoring. (Answer at 10.)

Wi e conceding that the regulations at one tine all oned for appeal s
of the third and fifth-year adjustnent, BLMenphasi zes that that |anguage
was dropped and the current regul ations do not provide for such appeal s, as
Judge Heffernan properly found. B.Mreasons that, because a deci si on whi ch
sets forth a 5-year phased decision is still being inplemented inthe third
and fifth years, allowng reviewof the third and fifth-year portions is
contrary to 43 CFE R 8 4.470(b), and the doctrine of admnistrative
finality.

Appel lants, relying on Irvin L. Gowder, 20 I B.A 305, 307 (1975),
argue that 43 CE R 8§ 4.470(b) is inapplicable to rejection of
applications for increase in grazing preference. (Reply at 1.) Because
the presence or absence of excess forage is a fact that wll vary from
grow ng season to grow ng season, the Board held in Gowder that "excess
forage determnati ons, capabl e of consi derabl e change fromgrow ng season
to grow ng season, are not subject to the prohibition of 43 CFE R [§]
4.470(b).” 1d.

[1] V¢ affirmJudge Heffernan's concl usion that appel | ants, having
failed to tinely appeal the 1992 Decision, are barred fromchal | enging the
validity of the adjustnents prescribed therein to the extent that the
adj ustnents were based on studies and nonitoring data in existence at the
tine that decision was issued Sce 43 CFER 8 4.470(b); Vdyne D K unp v.
BM 124 IBLA 176, 183 (1992). Nor did any of the regulations in force and
effect in 1992, 1994, 1995, or currently, afford appellants the right to
appeal phased-in adj ustnents. The regul atory provi sion aut hori zi ng appeal
of each phased-in adjustnent in both 43 CFE R § 4110.3-2(e) and 43 CE R
§ 4160. 3(e), was del eted fromthe post-1983 regul ati ons. Gonpare: 43
CFR 84110.3-2(e) (1993) (47 Fed. Reg. 41710 (Sept. 21, 1982), and 43
CFR 84110.3-3 (1994 and the current version) (49 Fed. Reg. 6451 (Feb.
21, 1984), as anended at 53 Fed. Reg. 10234 (Mr. 29, 1988)); conpare: 43
CF R 8 4160.3(d) (1983) (47 Fed. Reg. 46702 (Qt. 20, 1982) and 43 CE.R
8 4160. 3, 1994 and the current version (49 Fed. Reg. 12705 (Mr. 30,
1984)).
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Judge Heffernan properly distinguished Vdyne D Klunp v. BM 124
|BLA 176 (1992), as not involving a chall enge to a phased-i n adj ust nent.
In Kunp, BLMin an April 1981 proposed deci sion adjusted K unp' s
aut hori zed active grazing use on the Smmons Peak A |l ot nent No. 51280 from
85 cattle year long (C's) to 44 C's "wth the reduction to be phased in
over a 5-year period.” Kunp did not appeal the Aoril 1981 deci si on and
Kl unp' s grazing preference was reduced to 44 C's in the fifth year.
K unp, sone 5 years after the fifth year of the phased-in reduction in
1991, sought to increase his grazing preference from44 Cl's to 65 CiL' s.
It wvas inthat context that we held: "Athough Kunp' s failure to appeal
fromthe 1981 deci si on reduci ng his authori zed active grazing use on the
S mmons Peak Allotnent No. 51280 prevents hi mfromnow di sputing the
validity of that adjustnent, see 43 R 4.470(b), he has tinely appeal ed
B.Ms denial of his requested increase in C's.” Kunp v. B M supra at
183.

Klunp therefore does not stand for the proposition that a permttee
can challenge athird or fifth-year phased-in reduction through an
application to increase his grazing preference above the | evel of active
use prescribed in the decision adjusting authorized active grazing use on
the allotnent. To hold otherwse would be to allowa permttee to
chal | enge each stage of a phased-in reduction through an application to
increase his grazing preference: the very right elimnated by the post-1983
regul ations. The post-1983 regul ations require that acceptabl e data exi st
supporting the full anount of reduction at the tine the initia reduction
istaken. 43 CFR 8§ 4110.3-3(b). |If data acceptable to the authorized
officer is available to support the entire reduction, "an initia reduction
shal| be taken on the effective date of the agreenent or decision and the
bal ance taken in the third and fifth years followng that effective date.”
Likew se the regulation provides: "If data acceptabl e to the authorized
officer to support aninitia reduction are not available, additional data
w !l be collected through nonitoring. Adjustnents based on the additi onal
data shall be inplenented by agreenent or decision that wll initiate the
5 year inplenentation period." 1d.

Because data exists to support the entire reduction at the tine of
theinitia reduction, the regulations do not require BLMto independent |y
justify each of the phased-in reductions. The phased-in reductions under
the post-1983 regul ations exi st not because the full reduction is not
supported by sufficient data at the tine of the initial adjustnent, but
rather are an acconmodation to the permttee.

Gments on the post-1993 regul ations confirmthat BMwas wlling to
anait receipt of acceptable nonitoring data before inplenenting initial
reductions in grazing preference because it recogni zed the | ong-term
effects of 5-year phased-in decisions. Thus, in response to criticism
"that the nonitoring provisions in the proposed regul ati ons woul d del ay
necessary reductions in grazing use on the public lands and result in
needl ess deterioration of the forage resource," the Departnent stated "the
Departnent of the Interior has concl uded that the proposed rul e nakes it
consistent wth the existing policy of accunul ating an accurate data base
upon whi ch to nake | ong termresource use deci sions whi ch nay have
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substantial inpact on public land users.” 49 Fed. Reg. 6444 (Feb. 21,
1984). Responding again to criticismthat proposed 43 CF. R § 4110.3
"woul d not provide for reduction in use to be inplenented in less than five
years when needed to sustain resource productivity,” B.Mstated:

Ater careful reviewof proposed 88 4110.3-2 and 4110.3-3, the
Departnent has determned adequate authority is available for
tenporary resource protection under 88 4110.3-2(a) and 4110. 3-
3(c). Pernanent reductions to achieve multiple use objectives
shoul d be phased in over a five year period unl ess agreenent
can be reached by the parties invol ved (8 4110.3-3(b)). Wiere
resource conditions warrant an i medi ate significant reduction,
the initial reductions nade the first year nay be | arge enough
to significantly inprove resource conditions and nay be pl aced
infull force and effect to stop resource deterioration (8
4160. 3).

ld. at 6443.

(hce BLMhas conpl eted its 5 year phased-in reduction, it can
entertain an application to increase a permttee' s grazi ng preference and
can grant that request if nonitoring studies indicate that the allotnent is
capabl e of supporting the requested increase in active grazing use. See
Kumpv. BM supra at 183.

Appel lants reliance on Ruskin Lines Jr. v. BLM supra, and Irvin L.
Gowder, supra, are msplaced. Ruskin Lines Jr. v. BM supra, involved
the application of the pre-1994 regul ations, which admtted y permtted
chal | enges to phased-in reductions. The admnistrative |awjudge s order
to reexamne conditions before i npl enenting the next phase-in reduction in
active use inlrvin L. Gowder was expressly aut hori zed under paragraph (€)
of the pre-19%4 regul ations applicable in that case.

Bel ow appel l ants contended that an oral agreenent exi sted between
B.Mand appel | ants that the third- and fifth-year reductions in active
grazi ng preference woul d be i npl enented only where warranted by nonitoring
data. (nh appeal to the Board, appellants couch their argunent sonewhat
differently, contending that representati ons nade to appel lants | ed themto
bel i eve that they shoul d not appeal the 1992 Decision, and constitute an
equi tabl e reason to re-examne and correct the 1992 Decision and the third
and fifth-year reductions in active use. (SRat 60-65.) Rgjecting
appel lants’ contention that BLMentered into an oral agreenent, Judge
Hef f ernan stat ed:

As another potential exception to the doctrine of
admnistrative finality wth respect to the 1992 deci si on,
appel lants argue, in context, that the BLMnade certai n verbal
agreenents in exchange for the appel lants' agreeing not to
appeal [the 1992 Decision]. Appellants infer that if such an
agreenent exists, then they shoul d be accorded the procedural
opportunity to contest the third and fifth year grazing
reductions set out in the 1992 deci si on.
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It is notable that the 1992 decision was not placed in
full force and effect, and any appeal thereof woul d have
perforce procedural |y del ayed i npl enentation of all parts of
the decision, including the wld horse provisions. During the
hearing, the principa BLMwtness, M. Longinetti, explai ned
that BLMhoped to gather wld horses as soon as possibl e after
issuance of the final 1992 decision, but that a gather
inmedi ately thereafter was unli kel y because of a | ack of
funding (Tr. 33-34). M. Longinetti acknow edged that he
di scussed wth the appel l ants the procedural consequences of an
appeal of the 1992 decision, nanely, that all portions of the
decision, including the wld horse gather portions woul d be
del ayed as a result of any such appeal (Tr. 33-35).

It is obvious that any party in interest coul d have
submtted an appeal to the 1992 decision, not just the
appel lants in these dockets. It is plain fromthe record that
the representati ons nade by M. Longinetti wth respect to the
del ayi ng consequences of an appeal fromany party in interest,
did not constitute an agreenent by BLMto inplenent a tinely
wld horse gather if, and only if, appellants did not appeal
the 1992 deci si on.

Appel lants argued in their Satenent of Reasons and at
the public hearing that the BLMentered into an oral agreenent
wth themto the effect that, should the appel | ants not appeal
the 1992 decision, BLMin turn, woul d pronptly gather excess
w | d horses, undertake an allotnent eval uation prior to
i npl enenting the additional reductions in grazing after the
first year reduction, and continue nonitoring prior to the
third and fifth year reductions (S atenent of Reasons, p.3; Tr.
570-571). M. Longinetti strongly denied naki ng a per-se
agreenent, and specifically pointed out in his testinony that
he had no authority to nake any such agreenent (Tr. 33-35).

M. Longinetti also stated that he discussed the
procedural consequences of an appeal wth the appellants (Tr.
108-109). M. Longinetti nade a witten sutmary of a
conversation wth the Appel | ants whi ch took pl ace on Noventoer
18, 1991. (EX. Q. In context, that conversati on record nakes
clear that M. Longinetti explained to M. Bert Paris that an
appeal woul d have the procedural effect of delaying a wld
horse gather. Athough M. Paris nay have fornul ated his own,
personal inpressions of the inport of the referenced
conversation, the representati ons nade by M. Longi netti did
not constitute a binding agreenent on the part of BM This is
true for two reasons. Hrst, as M. Longinetti correctly
pointed out in his testinony, he did not have the authority to
bind BLMto any such agreenent (Tr. 35). Second, and even nore
inportant and rel evant, M. Longinetti's comnments to the
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appel | ants about the consequences of an appeal did not apply
excl usively to the appellants in these appeals. Followng the
issuance of the final 1992 decision, any party in interest had
the procedural opportunity to submt a tinely appeal (Tr. 111-
112). The procedural opportunity to file an appeal fromthat
deci sion was not restricted exclusively to the appel | ants
herein, and it is, therefore, unequivocally clear in the
context of the entire admnistrative record that M.

Longi netti's representations regard ng the consequences of a
potential appeal were generic in nature, were not restricted in
scope excl usively to the appel lants, and in no way constituted
even aninplicit or inferential agreenent on behal f of BLM

Relatedly, M. Longinetti testified that his use of the
term"agreenent” in Exhibit Chad reference to the provisions
of the 1992 decision (Tr. 118-119; 337-338). Thisis
under standabl e and | ogi cal because the 1992 deci sion set a
substantial |y reduced wld horse AML, which would require a
gather by BLM however, M. Longinetti testified that he
di scussed wth appel lants his concern that an appeal night
del ay such a gather (Tr. 111-112). The "agreenent” to which
M. Longinetti referred, therefore, was the BBMcommtnent to
gather wld horses to the AML | evel specified in the 1992
decision. Inadditiontothe threat of a delaying appeal, M.
Longi netti testified that he al so discussed wth the appel | ants
potential funding limtations, which could al so have had the
effect of delaying the wld horse gather (Tr. 120-121).
Therefore, because of both potential funding constraints, and
because of the potential for an appeal fromany interested
party, it is apparent that the appellants and M. Longinetti
al i ke were concerned about BLMs ability to execute the wld
horse gather inatinely fashion. This concern was expressed
indfferent ways by both parties, but it did not riseto the
level of a side-bar agreenent between the BLMand appel | ants.

Appel | ants have argued that if there was such an
agreenent, it shoul d be construed as havi ng been i ncor porat ed
by reference into the 1992 decision (Tr. 17-18). It is
unnecessary to address the issue of what the force and effect
of such an agreenent nay have been, because it is the
determination of the undersigned that no such agreenent was
concl uded between B.Mand the appel | ant s.

(Decision at 6-7.)

W agree wth Judge Heffernan that appel | ants, because they did not
appeal the 1992 Decision, cannot now chal | enge that decision or, nore
inportantly, the data contained in that decision supporting the phased-in
reductions. BLMis also correct inits assertion that under the post-1994
regul ations, it possessed authority to phase inthe third- and fifth-year
reducti ons based on data col | ected i n support of the
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1992 Decision. Ve simlarly find that BLMcould rely on the 1992 Deci si on
and data supporting that decision to deny appellants’ 1994 and 1995
requests for grazing i ncreases.

Appel l ants claim however, that they agreed to forego an appeal of
the 1992 reduction decision, and that this was in consideration of the use
of post-1992 nonitoring data to reviewthird and fifth-year reductions and
in consideration that BLMwoul d nore expedi tiously renove "excess" wld
horses fromthe allotnent. See Tr. 106, 107, 112-15, 563-65, 570-71, 106,
112, 620-25. Judge Heffernan, in concluding that an agreenent did not
exist, relied on BLMs claimthat the | anguage contained in Exhibit G that
Bert Paris "was afraid we wouldn't live up to our part of the agreenent
stated in the evaluation,” referred to BLMs agreenent to gather excess
wld horses inthe 1992 Decision. See Tr. 118-19, 336-38.

[2] Athough it does not characterize its argunent as such,
appel lants effectively seek to have the Board hold that BLMi s est opped
fromdenying an oral agreenent, acting in reliance on their asserted claim
that BLMpromsed third- and fifth-year reviews prior to i npl enenting
reductions if appellants foreswore an appeal of the 1992 permit deci sion.
Qains of estoppel are considered by the courts on the basis of four
elenents, which are described in Lhited Sates v. Gorgia-Pacific @., 421
F.2d 92, 96 (9th dr. 1970): (1) the party to be estopped nust knowthe
facts; (2) the party to be estopped nust intend that his conduct shall be
acted on or nust so act that the party asserting estoppel has aright to
believe that it is sointended, (3) the party asserting estoppel nust be
ignorant of the true facts; and (4) the party asserting estoppel nust
detrinentally rely on the conduct of the party to be estopped. Terra
Resources, Inc., 107 1BLA 10, 13 (1989).

Estoppel is an extraordinary renedy, especially as it relates to
public |ands and cannot be used to defeat BLMs protection of the interests
of the Lhited Sates based on its failure to act or neglect of duty. 43
CFR §1810.3; Janes W Bowing, 129 IBA 52, 56 (1994); So. ey ., 123
| BLA 122, 128 (1992).

Furthernore, estoppel agai nst the Governnent in natters concerni ng
the public |ands nust be based upon "affirnative nmisconduct™ such as
msrepresentati on or conceal nent of naterial facts. Lhited Sates v. Riby
@., 588 F.2d 697, 703-04 (9th Gr. 1978), cert. denied, 442 US 917
(1979); DE_Qlson, 63 IBLA 221 (1982); Apee Jones, 61 |BLA 149 (1982).
& have expressly ruled that, as a precondition for invoking estoppel, the
erroneous advi ce upon vhich reliance is predicated nust be "in the formof
acrucial msstatenent in an official decision.” Hnry E Kriznan, 104
IBLA 9, 11 (1988); Lhited Sates v. Mrris, 19 IBA 350, 377, 82 |.D 146,
159 (1975) (quoting Mrathon Ol ., 16 I1BLA 298, 316, 81 1.0 447, 455
(1974)). W find no affirnati ve msconduct by BLM that is,
msrepresentati on or conceal nent of a nateria fact in a witten decision.
See Shwei ker v. Hansen, 450 US 785, 788-89 (1981); Lhited Sates v. Riby
@., supra at 703-04; Janes W Bowing, supra at 54-55. There is no
evidence that a BLBMofficial wth authority to do so ever affirnatively
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represented to appel lants in awitten decision that the third and fifth-
year reductions woul d not be placed in effect.

Wi I e we have no reason to dispute appel lants’ assertion that they
understood fromLongi netti that the 1994 al |l ot nent survey woul d take pl ace,
and that further reductions woul d be based on that anal ysis, we nust
concl ude that Judge Heffernan's determinati on that no agreenent exi sted was
correct. Vé find, as Longinetti hinself testified, that he is not a person
who possesses the authority to rewite the permit or anend it, and no such
witten determnation to that effect was ever executed, in any event.

Mreover, even were we di sposed to recei ve evi dence of such clai ns by
an unaut hori zed BLMof fi cer or enpl oyee, we could not al |l ow such statenents
tovary the terns of a witten agreenent between appel |l ants and the
Gvernnent. Absent proof of circunstances which would vitiate the
agreenent, reliance upon the oral infornation, advice or opinion of any
Federal officer or enployee wll not bind the Lhited Sates to vary the
terns of awitten agreenent to conformto the representations al |l eged y
nade by such officer or enployee. See Federal Gop Insurance Qrp. V.
Mrrill, 332 US 380 (1947); Kenneth Lexa, 138 I BLA 224, 230 (1997); Bart
Gannon, 138 IBLA 194, 197 (1997); W ter C Eagar, 138 I1B.A 45, 48 (1997).

Section 2 of the Taylor Gazing Act, as anended, 43 US C § 315a
(1994), authorizes the Secretary, wth respect to grazing districts on
public lands, to “nake such rules and regul ations” and to “do any and all
things necessary to * * * ensure the obj ects of such grazing districts,
nanel y, to regul ate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, [and] to provide for the
orderly use, inprovenent, and devel opnent of the range.” Title IV of the
Federal Land Policy and Minagenent Act of 1976, whi ch anended the Tayl or
Gazing Act, reiterates the Federal coomtnent to protecting and i nprovi ng
Federal rangel ands. See 43 US C 88 1751-1753 (1994); see also, Rublic
Rangel ands | nprovenent Act of 1978, 43 US C 88 1901- 1908 (1994);
Flippini Ranching @. and Paris Ranch v. BLM 149 | B.A 54, 59 (1999).

| npl enentation of the Tayl or Gazing Act of June 24, 1934, as
anended, 43 US C 88 315, 315a-315r (1994), is coomtted to the discretion
of the Secretary of the Interior. Nevada Dvision of Widlife v. BM 145
| BLA 237, 250-51 (1998); Yardiey v. BM 123 IBA 80, 89 (1992), and cases
cited therein.

BLMenj oys broad discretion in determni ng howto nanage and
adj udi cate grazing preferences. Nevada Ovision of Widlifev. BM supra
at 251; Wst Gw Geek Pernittees v. BLM 142 IBLA 224, 235 (1998); Hdd e
Ranches, Inc. v. BM 138 IBLA 82, 84 (1997); Yardiey v. BLM supra at 90.
Lhder 43 CF. R 8 4.478(b), B.Ms adjudication of grazing privileges wll
not be set aside on appeal if it is reasonabl e and substantial |y conplies
wth Departnental grazing regulations found at 43 CF R Part 4100. By
adopting this standard, the Departnent has consi derably narrowed the scope
of reviewof BLMgrazing decisions by an admnistrative | awjudge and by
this Board, authorizing reversal of such a decision as arbitrary,
capricious, or inequitable only if it is not supportable on any rational
basi s.

150 1 BLA 156



| BLA 96- 246

Vst Gw Geek Permittees v. BM supra at 236; Hddl e Ranches, Inc. v.
B.M supra at 84. An appellant seeking relief froma grazi ng decisi on
reached in the exercise of BLMs admnistrative discretion bears the burden
of show ng by a preponderance of the evidence that the decisionis
unreasonabl e or inproper. Vést Gw Qeek Permittees v. BM supra; Kelly
v. BLM 131 IBA 146, 151 (1994). Accordingly, a BLMdetermnation of the
carrying capacity of an allotnent wll not be disturbed in the absence of a
show ng, by the preponderance of the evidence, that the determinationis
unreasonabl e or i nproper.

W have al so recogni zed that, where the accuracy of a range survey is
challenged, it is not enough for a range user to showthat the grazing
capacity could be in error, he nust show by a preponderance of the evi dence
that the survey is erroneous. Qanville Farns, Inc. v. BM 122 |BLA 77,
87 (1992); dyde L. Dorius, 83 IBLA 29 (1984); Briggs v. BM 75 I BLA 301,
302 (1983), Alenv. BM 65 IBLA 196, 200 (1982). In the present case,
the 1992 Decision and the data supporting it were not tinely chal | enged by
appel lants. That data constituted the basis for the grazing levels for a
5year period. The 1994 and 1995 requests of appel |l ants, denied by BLM
were properly considered, and rejected, on the basis of the 1992 Deci si on.

Ve find it unnecessary to consider appel lants’ chal | enge to Judge
Heffernan' s concl usion that BLMproperly determined that utilization
obj ectives and 6 of the 14 nanagenent pl an objectives continued to be unnet
inthe 1994 Reeval uation. Because the 1992 Decision and the data on whi ch
it was based supported further reductions in the third and fifth years, at
issue here, the 1994 Reeval uation would only be rel evant to grazing | evel s
beyond the fifth year, not inissue in this appea .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision of
Admini strative Law Judge Heffernan is af firned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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